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Pending is an appeal from a decision of the Public Employee Relations
Board ("PERB") dismissing an unfair labor practice complaint filed by employees
of the Colonial School -ljisttic_t against the Colonial Paraprofeésional Association
and Colonial Food. Service Workers Association, each of which are employee
baréaining representatives, and Colonial School District. The complaint alleged
that a collective bargaining agreement that provides for the compulsory payment
of certain fees to the defendant associations by nonmember employees violates
provisions of the Public School Employment Relations Act ("PSERA"), 14 Del,
C. 4001 gt seq. (1992 Cum. Supp.). The complaint seeks judicial review of the
PERB dismissal of the complaint on June 7, 1993. Plaintiffs appealed the PERB
decision to this court within fifteen days of the date upon which the decision was

rendered, in conformity with Section 4009(a).*

I
Plaintiffs - are all employees of the Colonial School District (*School
District”), and are in bargaining units represented either by the Colonial

Paraprofessional Association ("Paraprofessional Association") or by the Colonial

. It should be noted that plaintiffs are defendants in a case filed on April 1, 1992 by the
Assoclanons, currently pendmg in the Superior Court, to collect fees for the 1990-91 school year. See

Colonial Food Serv. Ass’n v, Cannon, C.A. No. 92C-04-005.
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Food Service Workers Association ("Food Service Workers Association")ﬁ;‘"

Defendants are the School District, the Paraprofessional Association, the Food
Service Workers Association, and PERB.?

None of the plaintiffs is a member of either Association.®> On or about

September 1, 1990 the School District entered into collective bargaining

agreements with each of the Associations. The agreements contain language

stating that employees are not required as a condition of employment to join a
union or pay a service fee. Stipulation § 4. Nevertheless, the agreemehts provide

for the paYment of a service charge (also called agency fee)* assessed against

nonmembers of the Associations who are included in the bargaining unit ar—

compensation for the fair value of services rendered by the Associations.’

2Accorclinlg to the defendant Associations’ brief, the School District and PERB have chosen not
to participate in the matter further. DAB at 2.

3The parties agreed that the plaintiffs are "public school employees” under § 4002(m), Colonial
School District is a "public school employer” under § 4002(n), and the Associations are "exclusive
bargaining representatives” under § 4002(i).

“This type of service charge pfo"vision is known as a union security clause, in that it protects
unioas from competing unions and prevents representation of nonmembers without payment for services

rendered. See DApp. 4 at 29 (excerpt from Linda Hsu, The Regulation of Public Sector Bargaining:
Mumimm 1976)

sThe agreemems provxde in pertment part:

3:1  The Board and Association agree that there shall be no
obligation for bargaining unit employees to join the Union or to
pay a representative fee as a condition of employment or
continued employment. However, the Board does recognize the
Association’s claim that all members of the bargaining unit,

2
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II.

Plaintiffs offer three grounds in support of tueir claim that the PERB
erroneously dismissed their complaint. First, they con:iend that asa _con.;.titutional
@m:, PSERA must b‘e read implicitly to forbid all agency fees Because requiring
their payment impinges on First Amendment rights of association.

s Second, plaintiffs claim that con&act provisions requiring employees to pay
service fees violate PSERA. It is claimed that mandatory agency fees unlawfully
encourage membership in unions, and provide assistance to them.

Lastly plaintiffs argue that even if the Delaware statute does not guarantee
a right to work without payment of agency fees, then at least the plaintiffs who are

paraprofessionals are included in PSERA language exempting "certified

professional school employees” from the requirement to pay service fees.

A.
- (1) Taddress first plaintiffs’ argument that mandatory service fees violate
First Amendment rights of free association because the State must have, but lacks,

a compelling interest to justify this payment. The United States Supreme Court

even those that are not members of the Association, have a
responsibility to pay fair value for services rendered on their
behalf by the Association...for their proportionate part of the
cost of collective bargaining, grievance adjustment, and other
duties and services related to being exclusive representative.

3
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has held that collective bargaining agreement provisirrs mandating payment of

service fees to a union representing public employets do not violate. the First

Amendment’s guarantee of freedom of association. In Abood v, Detroit Bd, of

Education, 431 U.S. 209 (1977) the Supreme Court recognized that although
payment of a service fee impacts employees’ First Amendment interests; those

effects can be justified by the benefits derived from the payments, namely "labor

peace” and the dlscouragement of free-riding in the collecnve bargaining process.
Id. at 220-224. Justice Stewart wrote:

To be required to help finance the union as a collective-
bargaining agent might well be thought...to interfere in
some way with an employee’s freedom to associate for
the advancement of ideas, or to refrain from doing so, as
he sees fit. But the judgment clearly made in
{Machinists v, S; reet, 367 U.S. 740 (1961) and Railway

Employees’ Dep't v. Hanson, 351 U.S. 225, 721 (1956)
(finding no violation of First Amendment where financial

support of union was required)] is that such interference
as exists is constitutionally justified by the legislative
assessment of the important contribution of the union
- shop to the system of labor relations established by
Congress.

Id, at 222 (footnote omitted). In Chicago Teachers Union Local No. 1 v. Hudson,

the Supreme Court restated its rejection of the claim that it is "unconstitutional for
a public employer to designate a union as the exclusive collective-bargaining

representative of its employees, and to require nonunion employees as a condition
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of employment to pay a fair share of the union’s cost of negotiating and
adrﬁinistering a collective bargaining agreement.” 475 U.S. 292, 302 (1986).

In this case, plaintiffs are required to pay a service fee that is j;xsﬁﬁed as
covering a part of the costs of collective bargaining and the admini;tration of the
grievance process. That service fee is just over 50% of total union dues.® Insofar
as élaintiffs have not alleged that the fees constitute compulsory subsidies of non-
collective bargaining acﬁvitie§‘ of the defendants, and since the payment of a
service fee to cover cotllective"_bargaining costs has passed constitutional muster,
plaintiffs’ basic First Amendment argument must fail. PERB did not err in
affirming the Executive Director’s decision that tﬁe employees’ rights under the
United States Constitution were not unlawfully abridged by permitting the

assessment of a service fee.

) Plaintiffs further claim that a close reading of PSERA reveals that it
implicitly guarantees employegs_ a right to work without paying any agency fee.
In pergiﬁgnt part, the statute grants to public school employees the right to:

(1) Organize, form, join or assist any employee

organization, provided that membership in, or an
obligation - resulting from collective bargaining

®For the fuli union dues employees may also receive, for example, additional health insurance
options, membership in a credit union, the right to vote at union elections and so forth.

5
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negotiations to .pay any dues, fees, assessments or other

charges to an employee organization shall not be required

as a condition of employment for certified professional

school employees.
14 _QQL_ C.§ 4003(1). Plaintiffs claim that a right to "[o]rganize, form, join or
assist," implicitly inclqgles_ the right to refrain from such activities. 14 Del, C,
§ 4003(1). Mandatory paynient of service fees effectively eliminates the
employee’s right to refrain, claim plaintiffs, because the fee payment compels
membership or at least assistance from an unwilling participant.

Prior decisions of Del#ware courts have held that Delaware does not prohibit
agency shop arrangemenis and that unions nﬁay sue to collect service fees.
Deﬁware has not enacted a "right-to-work" statute as some states have, nor does
PSERA include "right to refrain” language that guarantees a right to work wiihout
mandatory payment of union service fees. In Colonial Food Service .Wg;kgrs v,
Hicks, J udgé_ Babiarz found that Delaware law does not prohibit the combulsory
payment of an agency fee, notwithstanding the courts’ and legislature’s virtual
silence on the issue. Q_Q]Qm_a_l_&md_ﬁm,_\lq;kmﬁsﬂm_ﬂmks, C.A. No.
90C-FE-63, Babiarz, J. (Feb. 19, 1992). In a predecessor case to Hicks, this
court held that the Association could seek payment &rough a suit to collect the
fees, and recognized m dicta that courts "have c'dnéistently upheld the legality of
representation fees to be paid by non-members of a union...." Colonial Food

' 6
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, C.A. No. 8269,

Hartnett, V.C. , slip op. at 8-9 (Oct. 8, 1987).

In reacping its decision in Hicks the Superior Court considered tﬁose same
cases from other jurisdictions as are urged by the parties here. 'The two foremost
cases reach opposite results primarily because New J ersey has a right-to-work
stau"ite,i;vhereas Indiana, like Delawaie, does not. In Fort Wayne Education
AW, an Indiana court of appeals found that the ‘s;tute at issue,
because it lacked an explicit right to refrain provision, permitted any requirements
of employees short of. union membership.” Ind. Ct. App., 443 N.E.2d 364, 371
(1982). The Fort Wayne court specifically noted that Indiana’s legislature had
repealcd a‘st_altute with right to refrain language, zind that the only action which
could constitute an uhf_air labor practice was compulsory union membership. Id,
The court found that an agency shop provision in a collective bargaining agreement

was valid. Id, at 373.%

The Indiana statute contains language substantially similar to 14 Del, C, § 4003(1) with regard

to the right to form, join or ass:st exruioyee orgamzatxons and with regard to the lack of right to tefram

language. -

- ®plaintiffs also point to another <ase, not considered by Judge Babiarz, in which the statute at issue
did not include right-to-work language but the court held nevertheless that the agency shop provision

of a collective bargaining agreement was invalid. Churchillv, S.A.D. No, 49 Teachers Ass'n, Me.
Supr., 380 A.2d 186 (1977). It is significant that Churchill goes against the bulk of the decisions where

the statute has no right-to refrain language, and that the agency fees requued in that case were equal
to union dues. Churchill, 380 A.2d at 188. The court qualified its opinion: "We do not intimate what
our decision would be if the so-called ‘agency shop’ clause in the instant case had required nonjoinder
employees to pay to the bargaining agent only.their proportionate share of the costs of securing the

7
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In contrast, the New Jersey Supreme Court affirmed the Superior Court’s”

holding that a proposed ageney shop clause in a collective barga-ining agreement
v&ould be in violation of the New Jersey right-to-work statute. New Jersey
Tumpike Emplovees’ Union, Local 194 v. New Jersey Tumnpike Auth., N.J.
Super. Ct. App. Div., 303 A.2d 599, 603 (1973), aff'd, N.J. Supr., 319 A.2d 224
(1974).° The New Jersey Superior Court reasoned that agency shop members are
invalid ‘as to pub}ic; employees. "where there is a constitutional or statutory
confirmation of a ﬁght_;..;o refrain from joining or participating in an employee
o;gani;atioq._"_ Ld; N,everthe,le_ss,,v it_:ecogm'zed other courts’ holdings validating
agency shop provisions in the absence of "any definitive recognition of such a
putetive right." _d_. at 694 ,Impertant to that court’s decision was in fact that the
fees exacted from nonumon employees were exactly eqmvalent to regular union

dues and initiation fees. Id. Given the dxssxmﬂanty between New Jersey’s and

Delaware’; statutes, our Superior Court declined to follow the New Jersey

benefits éohfe&ediﬁpon all the membars of the bargaining unit." Id, at 192 n.5.
The New Jersey statute provides in pertinent part, and in contrast to PSERA:

Public - employees shall bave, and shall be

protected in the exercise of, the right, freely and

: without feat of penalty or reprisal, to form, join and

' assist any employee organization gup_mfmm_{mm_mx
mh_am_u

mmmsgm_g 303 A 2d at 603 (quotmg N J.S.A. 34:13A-5.-3) (emphasis added), aff’d, N.J.
Supr 319 A, 2d 224 (1974)
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precedent. Hicks, CA No 90C-FE-63, Babiarz, J.; slip op. at § (Feb. 19,
1992).'° |

An exammatlon of PSERA s leglslatxve hlstory conﬁrms that the statute
mtends for all employees other than cemﬁed professional employees, to be
subjec_t to a negotiated oblxgatxon to pay service fees. Effective July 18, 1990, the
Delaware Generai Assembly- shifted | jurisdiction of nonprofessional school
employees from 19 Del, C. Chapter 13 to 14 Del. C. Chapter 40. 67 Del. Laws,
c. 404. In doing so, the legislature inserted language specifically exempting
certified professionals from service fees, but made no statements regarding
nonprofessionals. The synopsis attached to the bill explains that the insertion is
intended to "maintain[ ] the status quo for locally bargaining union security and
fair share provisions.‘f Id, at 2. This legislative history confirms that PSERA, as
amended, was intended to preserve the potential assessment of service fees from
all public .employees except certiﬁed professionals.

Based on Judge Babiarz’s decision in Hicks, and on the similarity of the
Delaware statute to the‘ language of the Indiana statute at issue in Fort Wayne, as

well as the legislative history of PSERA, I am of the opinion that, excepting

‘°'nns court is more inclined to follow Judge Babiarz’s analysis than that of the PERB Execuuve

Director in Smyma Educators Ass’n v. Board of Educ,, Del. PERB, D.S. No. 89-10-046 (reasoning
that PSERA, despite lack of "right to refrain” language, nevertheless granted such rights), reviewed,

A.D.S. No, 89-10-046 (Jan. 25, 1990).
9
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certified professional employees, the Act does not implicitly guarantee to publié -
school :e.mployees a right to work free of the obligation to pay their fair share of
the coéts associated with the collective bargaining process. PERB did not err in

T

afﬁrihing the Executive Director’s decision on this point.

(3) The next questioxi to be considered is whether PSERA explicitly

prohibits mandatory service fees since, according to plaintiffs, such a provision in
a collective bargair;ing agreement would constitute an unfair labor practice on two
grounds.!! Plainti‘ffs'i argue that compulsory agency fees encourage Association
membeféhip in violation of Section 4007(a)(3), and constitute assistance, albeit-
indirectly, to the Associations by the School District in violation of -‘

Section 4007(a)(2). 12

Uptaintiffs’ third argument, that the agency fees provisions constitute an unfair labor practice
because they “[i]nterfere with, restrain or coerce any employee in...the exercise of any right guaranteed
under this chapter,® 14 De], C. § 4007(a)(1) is unavailing since I have concluded that PSERA does not
guarantee a right to work without payment of an agency fee.

xz1110:«: sections provxde

(a) It is an unfair labor praéticc for a public school employer...to do any
of the following:

(2) Dominate, mterfere with or assist in the formatxon,
existence or administration of any labor organization.

(3) Encourage or discourage membership in any
employee organization by discrimination in regard to hiring, tenure or
other terms and condmons of employment.

14 Del, C. § 4007(2)(2), 3).

10
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a.

?laintiffs .claim that péyment of a mandatory service fee encourages
membership in tﬁe‘Associations because mere payment constitutes f'm&nbership"
andgbecaixse the f,ég makes full membership less expensive and thus more likely.
In support of their!ﬁrst cohtention, plaintiffs offered at the PERB hearing the
tesﬁ‘mo;ls' of Professor Craig E. Schﬁeiet" who expressed the view that even
involuntary -monetary contribution to an organization constifutes membership.
PERB Tr. a't-10-12.4 He c;;nceded that, in his opinion, while payment of a service
fee wou&d create mgpnpership_ in a union of a kind, payment of higher union dues
wbtigld’reslillt m “full-.niembc:ship_," a'higher level of involvement. PERB Tr. at
19—12 ]It{cl)twithst:an.ding‘D_vr. Schneier’s credentials, this coﬁrt finds it difficult to
adopt theones4 of Qrg@ngtional behavior in construing a statute crafted upon legal
rather than béhaviorgl pr}:misgs. The membership contemplated by the General
Ass.cmb_l;y 1n drafdﬁg; Siection 4007 (a)(g) is, m my opinion, a legal,A formal concept.
Such mqmbe,rs;h,ip‘. is ﬁ#kcd by the incidents of membership generally recognized
by the orgamzatxon (e g, nght to vote, nght to stand for office). Plainly the .

|
payment of services fees does not constitute "membership” in this legal sense.

|I
. LI

Plamtlffs further argue that payment of a service fee encourages association

"-‘.‘I"'s?.":.-;':' o :
" Bpr. Schneier holds'a doctorate in Organization Theory and Organization Behavior, teaches and
consults. . PERB Tr. at 2. ; :
11
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membership because the payrﬂent of a service fee makes it marginally cheaper for

an cmpioyeg to “buy" the benefits offered by association or union membership.
Whilév the;% logfc of this argmilent is sound, insofar as it goes, it does not go far
enougfx. When consideredt'more fully and in the light of the facts of this case,
plaingiffs’ claim is seen as properly dismissible Ey the PERB.

Membership in a union under a legal regime that recognizés the validity of
service fees can logically be seen asﬂki.ﬁvolv-ix—léatwo economic components. The

first is the cost of (and benefit of) the collective bargaining activities. The second

is the cost of (and beneﬁt of) -all of the other social, political and economic

activities of the union (such as group insurance benefits; health and welfare

services; or political organizing and lobbying). So long as there is, in the fixing
of the amount of the agency fee and of union dues, a fair allocation of the costs
of the colleqtive bargaining process (so that there is no significant cross-
subsidization of the other union activities by the service fee) the requirement of the
service fee payment will itself leave ipdividuals indifferent with respect to whether
they want to "buy" the second component offered by union membership. In that
event, the service fee allows for a fair sharing of costs of the mutually beneficial
collective bargaining process but does not encourage union membership.

But where the service fee does not represent a fair allocation of such costs,

12
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then it does in effect force non-members to subsidize a part of the other benefits

of union membershif) In that event, those payments "vould act as an incentive to

Jom the umon in order to reahze some of the non-collective bargamrng beneﬁts for

whxch payment has already been made.

'I‘hus, in those cases m whrch courts have held that payment of service fees

i

'acten as an_ nnpermxssxble encouragement to join a union, the service fees have -
b?éenE seen? as not i’-epresen‘tiné la fair apportionment of the costs incurred through
thp qo}ilée%i%ze ;onrgarn;ng pr».oees_;s.f. SE_Q.L&, Smigel v. Southgate Community Sch,
Dist., in@ieh. Supr., :'202 N.W.2d 305, 307 (1972) (finding that “[t]here is not even
the prerense that tne .snm.to. be deducted is a pro rata share of representation
eXpenses"_');,Qity. Qf Haﬂ ard v. United Pub. Employees, Local 390, Cal. Ct.
App., 126 Cal. Rptr, 710, 714 (é1976) (noting that the "forced payment of dues or

their equivalent is...‘participation’ in an employee organization"); Churchill v.

S.AD. No. 49 Teachers Ass'n, Me. Supr., 380 A.2d 186, 192 & 0.5 (1977);
lew T kE _.’ nion 194 v, New

B
B

Anﬁh N J. Super Ct App. Dw 303 A.2d 599, 604 (1973), aff’d, N.J. Supr.,
319 A. 2d 224 (1974)
There is here no clarm that the service fees represent an unfair allocation of

costs incurred by reason of the Associations’ role as collective bargaining agents.

13
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Given the fact that there is a very substantial differenc between the amount off"_f
Associations’ dues and the service fee, any such claim would be difﬁculf (i.e., at
least laborious) to prove. In all events it was not alleged or proven below. In the
absence of such cross-subsidization it cannot be‘ said that compulsory payment of

service fees encourages membership in the Associations.

b.
It is next argued that the service fees constitute indirect and unlawful
assistance to the Associations, and thus amount to an unfair labor practice in

violation of Section 4007(a) (see n. 12 supra). This argument is, in effect, that

PSERA forbids service fee provisions. It is inconsistent with the holding of the ™~

Superior Court in Hicks, supra, of this court in Colonial Food Serv. Workers,
supra, and the legislative history cited above. Thus, in my opinion, PERB
properly affirmed the Executive Director’s decision that the terms of the collective
bargaining agreements at issue authorizing service fees were not unfair labor
practices in that they did not encourage membership in the Associations, nor did

they provide unlawful assistance, in violation of Section 4007(a)(2) and (3).

14
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B.

Finally, plaintiffs agse:t ﬂ}at even if PSERA does not implicitly guarantee
to all public school emyloyee_s a right to work free of an obligation to pay_ service
or égcx;cy' fees to a uﬁion, it does at least prohibit tixe assessmént of such fees
agains't‘ the plaintiffs who ‘fa_ll‘ into the bargaining unit represented by the
Parap\rofessional Associ.atiqn because such persons are, they say, "certified
ptSfcssional school employees" within the meaning of Section 4003(1). PSERA
doés not‘ define the term "certified professional school employee" used in the

exception provided by Section 4003(1).

The plaintiffs who raise this argument are teachers’ aides, playground

. attendants, and school bus personnel. They have been issued permits by the

Dglaware_Départmen; of Public Instruction (“DPI"), which permits state, in part,
that the recipient has ﬁxlﬁlle& the requirements "of the rules and regulations...for
the certification of Pfofessional School Personnel.”

| At @e hearing befqre the PERB, defendants offered @e testimony of Ms.

Budna, Supervisor. for Certification of DPI, who explained that the certification

‘process for teachers and counselors differs significantly from that for aides.

Whereas DPI requires proof of at least a bachelor’s degree, either directly from

the teacher or indirectly frbm the hiring district, no proof of a college or any other

15
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degree is required of aides. Districts simply submit the names of aides that the;'
hire, along with proof that they are of a certain age. DPI then issues a permit
without further investigation. PERB Tr. at 14-18. The words on the permit to
which plaintiffs refer have ﬁo operational effect in the functioning of bPI. Ms.
Budfla testified that these paraprofessionals are not in any way treated as "certified
professionals” by her office. .

- The meaning of the statutory exclusion is a question of law for the court.
While the views of the agency with primary‘responsibility for administration of the
work regulated by the statute will be given weight and consideration in this
interpretive task, it cannot be the final word. Iaccept Ms. Budna’s testimony that _’
DPI _4qes nqt“regar'_d :t‘hgse employees as certified professionals. In all events,
affording fo thefstahdafd English words employed in Section 4003(1) their usual
and customary meanigg, I could not vconclude that these plaintiffs, as useful and
impbrtang as theirtas§ no _doubt- are, are professional employees. They have
neit&gr the §pe,9i‘alized ééducatioﬁ._og the other attributes that the word professional
geaerally imporss.

., Since I.do conclude that the aides are not excluded professional employees

b R

(c,e‘ttiﬁed:ox_: otherwise), it is unnecessary to determine plaintiffs’ complaint that the
\g <’*i": .<: LA I S ' ‘ N N R SR . ‘ '

voond

payment of agency or service fees constitutes a "condition of employment,” even

16
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thouéhzsgéction 3.1 of the collective baréaining agreement says it does not. See

no f5 Sup Ia‘o | ’

Py B o * % %
Plaintiffs’ appeal will therefore be dismissed on the merits. Defendants may

submit an implementing form of order on notice.

17
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